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FEB 2016–MEE Q02: ANSWER: MINNESOTA (EVIDENCE)

1. The police officer's testimony recounting the witness's statement at the scene was properly admitted because it
was an excited utterance and was non-testimonial.

There were two issues with the officer's testimony of the witness's description of the defendant that the court
needed to rule upon to determine whether to admit this statement: (1) Whether the statement was hearsay; and (2)
whether the statement was testimonial, thus requiring that the defendant be granted an opportunity to cross-examine
the witness. As to (1), a statement is inadmissible if the statement is made out of court and offered for the truth of
the matter asserted, unless an exception applies. This statement was made out of court by a now unavailable witness
and appears to be offered for truth of the matter asserted, that is, to show that someone at the scene described the
robber in a way that matched the description of the defendant. However, here the court could have reasonably
found that the witness's statement falls under the excited utterance exception to the hearsay rule. This exception
applies where the declarant's statement is made in a reactionary way close in time to an event that caused the
declarant to become "excited." In this case, the facts state that the police officer arrived on the scene only five
minutes after the robbery took place and that the witness was wringing her hands and pacing when he arrived,
suggesting she was still "excited." Therefore, this statement was admissible under the excited utterance hearsay
exception.

In addition to falling under the excited utterance hearsay exception, this statement should be found not to violate
the defendant's Sixth Amendment right to confrontation because it was not testimonial. In a criminal trial where
a witness is unavailable, a witness's statement to a police officer is not admissible if it is testimonial in nature. A
statement is testimonial when it is made for the purpose of aiding an investigation into a crime or for helping
officers or prosecutors build a case. However, a statement made to a police officer based on an ongoing threat to
the safety of the declarant or the safety of others is not testimonial. Here, the witness is unavailable based on the
fact she moved overseas one week after the robbery and could not be found for trial. Therefore, her statement must
be non-testimonial to be admitted. The facts here indicate that the statement is non-testimonial. The officer
arrived five minutes after the robbery took place and the robber at that point was still at large. Therefore, the court
could have reasonably determined that the statement made by the witness to the officer was made for the purposes
of apprehending an at-large suspect who still threatened public safety, as opposed to simply helping the police
officer build a case. The statement was therefore properly admitted.

2. The police officer's testimony regarding the victim's statement was properly admitted.

The officer's testimony regarding the victim's statement was admissible under the present sense impression
hearsay exception. As noted above, hearsay is inadmissible absent an exception. This statement is hearsay
because it is being offered for its truth -that the victim identified the defendant as the robber. The present sense
impression exception allows a statement to be admitted if it gives the declarant's observation of something at the
time it occurred. In this case, the officer is relaying the victim's impression that he has just heard the voice of the
person who robbed him. Therefore, this is admissible as a present sense impression.

Additionally, the victim is available to testify and therefore could be cross-examined regarding this statement,
which would eliminate any Sixth Amendment concerns.

3. The police officer's testimony regarding his knowledge of the defendant is admissible in part.

The police officer's testimony is admissible to the extent it does not introduce character evidence or prejudice the
defendant. Applying this standard, only the officer's statement that the defendant "had been hanging around in the
area where the jewelry store is located for six months before the robbery" would be admitted. Under the Federal
Rules of Evidence, the general rule is evidence is admissible if it is relevant. Evidence is relevant if it tends to
prove or disprove any fact at issue in the case. However, this rule is subject to certain limitations. First, relevant
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evidence will not be admitted if its probative value (i.e. how helpful it is to prove or disprove a fact) is outweighed
by the prejudice it causes to the defendant.

Under these rules, the officer's statement that the defendant "had been hanging around in the area where the
jewelry store is located for six months before the robbery" is plainly admissible because it is relevant to show that
the defendant had been frequently present in the area where the robbery occurred for six months before the robbery.
On the other hand, the testimony that the defendant is a "known drug dealer" and was "constantly causing
trouble," would be unduly prejudicial despite being marginally relevant. These latter two descriptions are also
inadmissible character evidence. In a criminal case, the prosecution cannot attack a defendant's character unless the
defendant brings his character into dispute. As the facts do not indicate that the defendant had brought his
character into issue, these statements would be inadmissible.


